Have Y®U read YOUR policy lately?

From what this writer has been reading, many Katrina
victims had something in common with lawyers. After
Katrina had blown or washed away their house, they thought
it might be time to maybe have a look at the insurance
policy they had maintained. Surely the insurance company
would provide funds to rebuild their house just like it was
before the storm. A rude surprise awaited some claimants,
as they either failed to buy insurance or had never read the
coverage provisions.

The same is true with lawyers. Few read their professional
liability policy unless there is a claim or the anticipation of
a claim. Because of the wide divergence among policies,
let us appropriately take the Georgia Lawyers Insurance
Company policy as an example. First, it is Professional
Services that form the basis for legitimate claims events.
That means:

Services performed by an Insured lawyer: (a) in a lawyer-
client relationship on behalf of one or more clients; (b)

as a notary public; (c) as an administrator, conservator,
receiver, executor, guardian, or trustee; (d) as an
arbitrator, mediator, referee, special master, or hearing
of cer; (e) as a title agent.

So, assuming you are engaged in rendering Professional
Services, your insuring agreement is the following: We will
pay all sums an Insured must legally pay to compensate
others, up to Our Limit of Liability, for loss resulting from: (1)
any act, error or omission in Professional Services provided.
This includes loss caused by any person for whose acts an
Insured, as a lawyer or notary public, is legally responsible;
(2) Personal Injury arising from the Professional Services of
an Insured.

There you have it. That is the gist of your contract.
Everything else is a bell or a whistle and revolves around
the insuring agreement. It is important to note the impact
of the contract language on what may be traditional notions
of coverage. If an act or omission does not fall under
Professional Services, it cannot be a covered event. Many
lawyers have roles outside of a law rm setting, and the
activities that are pursued may or may not be covered.
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For some items of what would otherwise be covered, the
insurer takes away that coverage through a list of exclusions.
Most exclusions arise because of an inability on the part
of an insurer to manage the risk, such as an insured s role
in outside businesses, or because public policy reasons
militate towards not providing insurance coverage. In the
short exclusions list from the Georgia Lawyers Insurance
Company policy, | believe the most important public
policy exclusion is actually numbered as the rst exclusion.
Basically, you have no coverage for intentional or fraudulent
acts, or for abusive litigation, frivolous litigation or stubborn
litigiousness. An insured may express surprise when
the insurer either denies coverage or sends to them a
reservation of rights for a reported claim. However, in a
multitude of claim presentations by a claimant, if the insured
would take the time and review the elements of a claim that
has been lodged, there will usually be a rational conclusion
that the underlying allegations of the complaining party are
that the insured committed intentional acts of wrongdoing.

One nal thing that does not pertain to professional
liability policies is something that has always bugged
me. Occasionally, attorneys will receive a complaint from
a client that may or may not be within the coverages
provided in the policy. To give some sort of reassurance
to the client, they will tell a client not to worry, they have
insurance. The insurance contract is between the insurer
and the insured. It takes good faith cooperation between
the two in order to make sure that the outcomes for the
insured and for the insurer are correct. That rarely can be
done if the expectations of the client are such that nothing
short of payments, from whatever source, will render
satisfaction. Please, please, never
put your insurer in that position. For
many cases, there is no cause of
action against you on the basis of
the Professional Services you have
rendered. Many other times, it is a
third party and not the insured who
is at fault. Your insurer is not the
guarantor of client satisfaction, but
it can help you enormously when
some type of allegations are lodged
against you. Let your insurer help
you. That s their job.
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